TONIGHT IS THE LAST CALL AT TAVERN ON THE GREEN BUT THE FIGHT OVER THE $19M BRAND CONTINUES IN BANKRUPTCY COURT.

As we say farewell to 2009, even its final hours continue to provide vivid examples of the value of intellectual property rights. 

Specifically, this New Year’s Eve, Tavern on the Green will close its doors after 75 years in New York City’s Central Park.  And while many question how this landmark that declared $38 million in gross revenue in 2007 making it the second highest grossing restaurant in the US, it now finds itself in bankruptcy where despite the Baccarat and Waterford Chandeliers, the restaurant’s most valuable asset may be its trademark.  

Assessed at $19 million, the brand and its rightful ownership is the biggest issue before the bankruptcy court. This issue is complicated by the facts that the name was bestowed on the property in 1934 by the City, who owns and leases the land, and is now claiming ownership, but that in 1981, the then operator of the establishment Warner LeRoy, independently applied for and received a federal trademark for the brand.  

Now with a bankruptcy comprising 452 unsecured creditors and 8 million in debt, the Court must determine if the trademark belongs to the City and is therefore outside the proceeding, or if it belongs to the LeRoys personally, also arguably putting outside of bankruptcy, or if it is owned by the bankruptcy estate and should be liquidated.  While the Court has yet to rule, the Judge has noted that LeRoy “didn’t disclose [in his trademark application that] there had been a restaurant known as Tavern on the Green in the same place in Central Park for many years before.”  LeRoy’s attorney responded by stating that prior to LeRoy’s renovations and investment of millions of dollars in décor, the restaurant was nothing more than a rustic pub and that the value of the name is the associations that consumers’ make with the name and LeRoy’s opulent creation. Moreover, the LeRoys have spent years successfully defending the mark.

And just when you thought the dispute could not get more complicated, also in the mix is the new operator of the restaurant Dean J. Poll who runs the Boathouse restaurant in Central Park and has been awarded a twenty year lease for the operation of Tavern on the Green.  Mr. Poll, who is supposed to take over the premise on January 1st, has refrained from formally signing the lease with the City awaiting a determination on the ownership of the trademark, presumably a material part of the deal.  Notably, the City has covered its basis by registering the trademark Tavern in the Park with the State of New York in case it loses this battle. 

Amid the arguments regarding the validity of the trademark application, the operators common law rights to the trademark and secondary meaning associated with the trademark this case raise the issue of valuation, severability and waiver.  Specifically, the issue raised by the City is, what is the value of the trademark Tavern on the Green if it is no longer associated with its physical location in Central Park?  However, this argument is weakened by the fact that in 2006 the LeRoy family opened a Tavern on the Green in Wellington, Florida regarding which the City sent a cease and desist letter but never took action.   Meanwhile the creditors argue that the LeRoys were “merely custodians and caregivers of the name” since nothing in the license agreement “authorizes them to walk away with the name at the end of the license term.” 

            So, while those of us who litigate intellectual property issues in bankruptcy wait for the Court’s determination, Tavern on the Green will be closed.  The half a million visitors that patronized the establishment every year will have to go somewhere else, and after the property has been stripped by the bankruptcy auction which hopes to reclaim some part of the over $10 million that the LeRoys invested in décor, the trademark will remain, as a gleaming example of the lasting value of intellectual property. 

